
The leoding netltslettet danted to helping rctoil ond office tenonts
negotiqte, drolt, ond mdnoge theh leotet.

Poll Shows Doubts About
Recovery This Year
Thc commcrcial real estrte comlnu-
niry is losingl'aith thal the industry ivill
recover anyltme soon and A Iecenl
poll reflccrs that vicwpoint. Only l0
pcrcent of rcspondents to a recent
onlinc survey ofcofirnercial rcal estale
and inlcstment profcssionals said thal
lhey expcct to see a recor.ery of trans
actions this year, dowD fiom 33 percent
liom s May survcy. Thc majority of
respondents expcct prices to fall fur-
thcr. And 20 percent of those polled
cxpect declines of 20 pcrcent or more.

Among owncrs. 28 percenl rhink
that pricing in colnmercial real ertale
has botlomed out ond { ' i l i  decl ine by
5 perccnl or less, and near\ 20 percent
of investors believc lhat. as well. Sixty
percen( of the polltdkers expect priccs
1o hit thcir lowest levels betwe€n lburth
quarter 2009 and third quarter 2010.

Negotiate Green Lease to lmprove
Operations-and Bottom Line
Making a building "grcen" illvolves morc than just using environ mcn-
tally liiendly coostruclion malcrials and lurning oflthe Iighls after
closing time although these are two things that certainly should be
part ofa comprehensive plan to green your office or retail space. Effi-
cienl operation ofa property is cqually important.

Unfortunatcly. m ny tcn{nts don'lknow what steps to take to
rencgotiatc tbeir leascs to include gfeen provisions, or, in thc case of
a rcnant rnoving into a new property, how to negotiate a green leasc
inilially. fcnants should be aware that both old and new buildings cal1
become grecn 1() stfeamline opefttions and cut costs-ir's just a rndt-
ter ol workiDg with their ownels to craft 8 green leasc that both can
agrce on.

lcontinuod on p.2t

Draft Rights and Remedies into Lease
for Property Under Construction
Todayt economy has put a dAmper on consumcr spending and thc
rcai estale markct, acombination lhat has made many tenants rcthink
sturting or expandirg a busiDess. Consequently. lhis puts a wrench
i0 lheir owners'plans to accommodate them in shopping centers,
strip lnalls, and otlicc bLrildiflgs. In fact, n staftlifg number ofown-
ers are halting construction on buildings-even if work already has
started atrd tenants already have signcd leases. handed ovcr deposils.
and madc arrangcments and purchascs in reliance on working in thc
sp4cc. So, what {re a tenant's rights when construcLion has been halt-
cd? h depe ds cntirely on lhe lease.

The first lhiDg a tcnant should do *hcD it has lcased spacc in a
buildilrgthat is nolx unlikcly to be completed. orat least not compl€t-
ed in the way or by the tinle it was supposcd to be, is look at the leasc,
says C. Jaye Beryer. a New York real estate and construotion atlorney,
Berger recommends lhat a teDani in this situation rcview its lease to see
what it sals about that lopic. "Sometimes the lcase provides language
thl|t anticiDatcs r Droblem like this." shc not€s.

Endorsed by
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Green Lease tconrinued toh p 1l

Exhibi ts Trdnsform Standard Lease into
Green Agr€6ment
While green leases are:rppealing to many ten nls, lhcy may have no
idea how !o ask theif orlners to irrrplcment one. "Therc is a huge ieal
f-actor out therc." savs Ala Whitson. RPA, prcsidcnt ofthe Coryo-
ralc Rcalt,v_, Design & MaDagemenl Institute aDd chair oflhc Model
Green l.ease T:rsk l'ofce. Thc task force is fesponsiblc for crcating tlre
f i rst  ever Modcl Creen Lease 1bf tenants and owners to use in ncgoLi"
at ions. (Scc Dl at l ing the Model Glecn Lcase: An Agreernenl lc ants
arld Owrcls Clir Lile With. to fiDd our orc about the succes\ oIthc
project.)

Thcrc is a tendency for sonc pcople to overhypc grcming, coDr-
ments Whitson, which can be intimidariig to tcllants $ho are cautiolLs-
ly appfolching thcir o$ncrs with 0 gfeen requcsl. Whitson feconrmends
working \lith yonf brokcr ro dccide eractly lvhat you arc looking 1bf iu
\uur j r . . (n lLasc.. I rJ \en openiDg uf r f ,  cor\er ial io ir  1, ,  )o.  r \ ! . )er.
Don'l be \uryriscd ifit doesn't want 1() changc ils lsual lease d(rcuDlcnl
\€r-v much or use a lease documcnt lhat ].ou have presentcd- tsut o$ ne|s
ofien agrcc rc rneet tenaurs hall wuy md change their standard tlocu-
menrs ro reflccl tle green lease provisions suggested.

So you most likely will rrct be ablc to present your ownel with lhc
Modcl Crccn l-ease aDd insisl  that the ent i fe doculrenl bc uscd as
r.n/J" lcarc. Ho\\rlrr. the way a commcrcial lease is stfuclurcd actull-
ly lcnds itscll to snbstitutxrg provisions from the Model Crccn Lease
lhat rcllecl lhc grccn spccifications you .rre asking lor-. ,\ green leasc
is srrucrurcd so that the bulk ofthe docu c l  covers rhe rcquired
basic lcgr l  i  tbfmation, usual ly iD boi lerplate ldDguagc. Bur the spcci-
f icat lons as 1o ho$ thc lcasc actual ly $ i l l  be cnlr icd out for e\amdc.
what conti dclol.s. services. alld utilitics iri]l be used arc listed in
e\hibits ar thc cnd ofthc lease.

So. i f  1 'ou l tave an er ist ing l€asc, i t  should be ersy to pul l  out ron-
greer exhibi ls and inlcgrate lhe Model Grccn l-c^se e{hibi ls thal  you
ua t  to feplace lhem r i lh-al lcrgett ing your owrcr 's consent.  l l
yodre errer ing inlo a ne$ lcasc. decide which sccLions ofthe Modcl
Green Lease yol| wanl (o apply to l'our ne$ spitcc and sho* thenl to

Don't Miss Crucial Opportunities
Some o\\ ,  ne| ls !v i l l  sec thc bcncl i t  ofgreening an ol l icc or retai l  spuce.
Bul i fyou hrvc to convince youf or!ncr lbat i t  should implcmcn! pto-
visions florl thc Model Green Lease in ei!hcryour cuffenl building or
a ncw onc thal yolr will be moving inlo, lou must show thc orvner lh:rl
it will bc a \rin-\,r'iD situation l'or bolh oflou-

Therc i l rc or l ,v mo t i |nes when a green ncgot iat ion \r i l1 happcnl
wher r few lorsc is cgo1i.11cd. or *'hen at1 owncr approaches Jou o1r
its o\!n ibout making green chatlgcs. The sooner you bfing up grccn-
ilU ir thc ncgo[iation proccss \rilh an o!! el-, the easier and morc l'ca-
siblc it $ill bc. This doesn'r s.ork later, Whitson says. becausc moncy
becones an issuc. Owncrs think it s too expensive to make grccn

o 2001Dy\r.nd.m-a Gr.up, LLc afy reprodr.r oi 3 3r crly Droh hied
FU nrcrc nlo futor.a I 800.519.3692. frstrtr'r'yeDdohesrp.rm

ll.r.y fi. la!d, 00, IS||
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changes aftcr len nts alreadv arc
into their leases. A negotilrlrcn
nlust be ar the begi ning ofyour
lcase of \!h€1] your o\tnef maKcs
irnpro--cments lor i ts own lcason.

Be Specif ic About
Performance
Onc major lionl ofr green leasc is
k) inpro\e building pcrfofrn ncc.
$'hich co!cfs indoof ai f  qu l i ly.
l ighl ing. iLnd i tcousLics, lo give lcn
rrnts a bcttef  working en! ironment.
''l-cases arc Dolonousl! vaguc
bour drings thrL arc importanl

to thc tcn.rnts.  says Whi lson. "so
you \\'anl lo hulc n lexse document
lhr l  covers thcr l1."

Thit)gs thar allbc{ clcryda},
pcrforDancc usualll arc rot in rhe
leasc document.  such as venl i l : r
l lo l l  I r lcs.  r l  wnal iemper:t lure
rbe bui ldiDg $i l l  be kept.  l ight ing,
i rnd olhcr opcr i t jng deLt i is such
irs Srcen cierning. Dri\ ing bet-
l0r bui lding pcr ibrmrrncc Inrgel]
depends on how specif ic green
lcasc pfo\ ' is iors afe. For cxarnplc.
specify iDg the opcraLing l)or i fs of
an ofice buil(ling on weckdirls
iind keeping th€ building opcn
on Si l iufdays but nol  runniug lhc
mccht lnical  sysle unless spcci f i
oLr lh rcquestcd. el iminaLcs costs
lhat lou *ould pal for- bul nol
urc. See our Mod.l  Lease Clnusc:
Adcl Building Pcrlbrmrrrcc Clause
Lo Gfeen Lcase, lbr a exrnrplc of
l)o\\'1() ake a lcase provision as
detailcd as possiblc-

When negot ir t rng lour green
lcasc. keep in mind orbcr incen-
livcs tbf thc owrrer 1o impfovc pcr
fofmancc. Fror iDslance. the lcDant
usuallv pays utililics scparately
lo sefvice conrp nics: Lrnder th:r t
struclure. the owlrcr bils no ilrccn
Live to irnprovc perfornancc of
th€ bui lding bccause i t  col lects a
mnnagemcnl lle hased upon all
of thosc e\penscs- Convcrsely,

> Dralting the Modet Green Lease: An Agreement
Tenants and Ownerc Can Live With

When Alan Whltson, FPA, president of theCorporate Real ty,  Design & Mao-
agement lnstitute, b€came frustrated by the industry's lack of progress in
overcoming the biggest financial obstacle to gr€en buildinss-ths so-called
"sp{ i l  incent ive"-he launched th€ Model Gre€n Lease p.ojecl .  Whitson
assembled a national task force of attorneys, re€l estate brok€rs, corporaie
t6nants,  commerciBl  property owners,  and green bui ld ins consul tanls f rom
both sides ofthe negotiating tabi6 to creale s leaso document thal encour
ages more green buildi€gs by inoreasing t[e return to owners on green

The final producr, recently published by ihe Corporaie Realt, Design &
IVanagement Inst i tu le,  br inss th€ green bui ld ing movementto the €conomic
cenpr o ' .ommercial  rF" l  estar€:  rhe ledsF dqr€€menr be,ween the ownel

"The reason wo don't have mo.e green buildangs isthatthore is a split in
incentive wherelhe party spending moneyto go green doesnl getthe ben
ef i ts.  We wanted to make the ieass document neuir6l  so i twasn' t  an owner 's
leas€ or a tenant s lease."  fhe resql t  is  a lease document. that  would exist
between a soodowner and a saiiitenani, and that €chieves productivity.

Overthe yoars, Whitson says, the operauonaIriskforblrildings has been
transfer.ed lrom the ow.er to the tenant- The ModelGreen L€a6e puts that
operarioral risk back on the owner's shoulders, bui rewards it tor doing a
good job.  "Tenants don t  want to run bui ld ings,"  Wh'tson points out,  " they
wEnt to use the bui ld .gs,  and thst 's i t . '

An owner should want the best space possible,  which
green space, so thatthe next tenant wili want to lease from it- "The days of
an owner beinq a bean counte. are over," says Whitson, who believes that
good property manasement 

's 
lh€ key now "Owners realizethey have to get

outthere and p6rform "

The ModelGreen Lease is availattta at wwwsquarefootage.net.

if )_ou negotiate full-seryicc
gfoss l€asc you ha!e no incen-
tivc Lo savc cncrgy bocause all ton-
ruDls share ihe lolal cost and ydll
could end up subsidizing other
lcnants in the bui ldiDg that are
encrgy ineff ic ienl .

Tr) to use a rllodili€d gross
lease.' ncl makc sure thcrc are
halances in il. Fbr example. give
the o$ncr an inceDti le lo control
rhe cosl b) rccolnnrending that il
give arl eDergy allowancc to e.rch
tenanl.  l I i t  tcnrnt uses nore thaD
its allo\!aoce- it puys for the orcr'
agc. Whcn tenants have to pa) lirr
addi l ion.1l  cnergy rhal is not in lhc
budgct. co sumplion drops.

rules ilnd regulations aboul con-
struc!ion agreements ilnd recl,cling
so lhat. as a rcsponsiblc lenanl.
]ou don't have io worry about
things like air pollurion fro]n other
teDaDts in the buildinB. Ask for
an orerlrrching specification in
the leasc rectuiring thc building
to have defined stnndrlds. .rnd
obligrting tlte owrcr to operate
rhe buildingto thosc slandards.
Things like undef- or over-venlila-
lion can cause employccs to cirlch
colcls, which Iowers lhe pfoducriv-
it! ol your entire workfofce.

Play by Five Rules to
Negotiate, Maintain
Green Lease

Your lease aLso should speciti- You may not be ablc to ger cvery-
cally proteclyou fr'om $ings thal thirg you want in )'ourglcc lease.
olhcr leranls Dr ighl  do.  by set t ing (onrnued.,  p 4l

€) 2009 oy |]?d.onc G.o .p, LLC Anv.er'.nu.ton6sr. vr.r lid fc' ri.t Inbrm;r.n €l I a00 5i9 3632 or {s,i lvu-nltoro*o,r.tin
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Green Lease buni t\et) tt6^ p 3l

but st icking to the fol lowi ig rules
!rill nrake ncgotiations- rnd then
living rvith your lease-casier:

Cive o[ncr incentivc t0 operate
efficirntly. YoLr wanl youf owrlcr
to opcralc the bui lding wcl l i  the
down mrrket is pushiDg tenimls of
all sizcs to bok at rccasting thcil
er ist iDg leascs, making yolrr  o\rnef
learful lhal )rou mighl lelLve the
spacc. This is a great l inre to star l
talk ing aboul a green lcasc: Offer
to renew your lease early ifthe
o\rncr will add gfeen pro\'isions.

miLking the bui ldinS s operol ions
morc ol- l ic ienl  rnd less cost ly.  That
wa]. your oN,nef has.l llnancial
incentilc to go glccn, becausc it is
a way to kccp }ou as a tenanl.

Be specilic in leasc abort build-
ing performance. You'll get only the
gfccn amenilics th.rt you specily in
lhc lease. so requife thc foikrwitrg
pcrlorDrancc drivers to bc green:

> Da)| iDMlc.ni  g.  UsiDg
cleaning cfews during the rvor kday
nreans that less l ight ing must be
uscd :rt night. redLlcing a building\
encrgy consumption bI6 percenl
to l0 percent.

Add Building Performance Clause
to Green Lease
Because auorne],s. not engi ccf!, \'rjte lcase docurc'rls, leases lypi-
cally l{ck specific 'pcrformance rnctrics' 1h!t car bc li soLLrce ol dis-
agreements and f iust fot ion bctween owncls and lcndnts. ' Ihe Model
Greer Lcase addresscs this issue by including the appropriate ANSI/
ASHRAE slandafds aDd an addi t ional  c lause Lo l rnnslale lcchnical
in lbmrat ion in lo tcfms 0 len{nt  aDd bui ld ing nanrgef caD Lrsc.

Include ihis clause 4fter thc nech^njcai engincsr that designed thc
buildirg HVAC s)steln dccides on thc 4ppropriale standards lbr your
b,r i l . l ing and I  hc) i r re \er i f i (d b\  r l re hur ldrug ( , ,mnrirs ioning proces(.
Sho$ rhir  c lausc lo jour cr lorne) beldrc using i r .

HEATING, VENTILATION, AND AIR CONDITIONING

{a) Heat lng,  vent i lat ion,  and ak condi t ioning (HVAC) dur ing Nornral  Busn
ness Hou.s in each season shal  be ai  such temo€r€tures and in such
amounlsasiocomplywithANSl/ASHRAE Standard 55-2004,Thermal
Envaronmental Conditions for Human Occupancv, and ANSUASHBAE
Standard 62.'l-2004, V€niilation for Acceptable IndoorAir O!ality-

(b) The HVAC system th6t services the Premises shel l  be desisned,
instal led,  and maint€ined in a mannerthat shal l  marimize i ts ef f ic iency
and shalJ,  dur ing NormalBusiness Hours,  maintain thetemperature of
the Premises within the following range of temperatures, subiect to
unusualheat loads caused byTenant's exftaordinary useofthe Prem-
isss or al terat ion of  the Premises made contrary to th€ provis ions of

> SUMMEF: OJrBide 193 Degre€ FshrenhertO y BL,b
[74] Desree F6hrenhei t  Wet Butb

Insider J75l Desree FahrenheitDry &rlb
50% Relative Humiditv

> WNTER: Outsidsr [22] Desree Fahre^heir Drv Bulb
lnsid6: [72]  Desree Fahfenhei t  Dfy B! lb

50% Relat ive H!midi ty

> Grec c[!o]ting. Llsing Gwel
clcaning chcnicals is lcss cxpen-
sive and improves air qLlalit]'.

> lr.turrlllrr. Check insulation
lbr thermal eil'icienc\..

> Rat.rtlittg pragrunts. Effec-
tile rccycling pfogrLms ha\,e been
proven !o turn bui lding oper.r t ing
costs i r t to tn incomc slream. in
tufn. oll'sclling thosc costs.

> /,i!arlt g. Consid$ Lr lighting
syslcm with automated occuptnc)
conlrols that tum lishis ofl \,'hen a
sp ce is unoccupied. aud put lighting
on a tinrcr system *.hcn applicirblc.

Require annual enlironmcntal
report. l his repoft should includc
data coDcer ing cucrgy. recycling-
and ai f  qual i ty Iof  the bui lding.
"Whal Scls measurcd gcts man
nged. typicall!'." sa!s Whilson.
"So. i lyou start  ol l lv i ih thosc
thrcc things. youle way ahcad."

Kno$ \rhat rou necd. Under-
stand lhc dillerencc bctwcen thc
amount ol  sp. lce thr l  ,ou r ' r rr ,
and thc Lrmounr that yoLL acru-
ally /?r,r./ lbr your busiDes\i elen
though rent lnav bc the same 1br
propcrlics of diffcrcnl sizes. ilyou
takc cxL|il space for lhc same !cnl
i t  isn\ {  brrgain thefe wi l l  be a
hugc di f l ! fercc in opefdi iog costs.

Nlake sure it's in the doc mcnt!
lfyorrr truilding changcs or+nels a
fe* timcs in a few ]c,rrs. but )orr
l5 ycar lease wxs not specillc when
you signed i t . lo lr  \ \ ' i l l  be po$crless
againsr 

^ 
lirlure inelficicnr orner.

Managing Your Grgen Lease
Aftcr successfully negoliating a
green leasc, it is up kr yoLr lo man
age it. You ust nakc sure that
thc green provisions arc being car
ricd out by kceping lrack ofthem
and insisiine thar the own.r slicks
rc the ternrs. Ihe lonecr yolr wail
to corrccl  a violal ion ol  thc lcase,
the worsc it will gct. That s why a

Ozr)09DyVendom,.Grofp LLC AnVrcpro.rL. lor  Bsir .Lyp,ohbr- . r l  Fo, r ,cE nt  rnrr . ic  vrrr  | |hwend.hegD.ot)
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lcitse documeDt is so imporlant."
says Whilson. "Make sure lou
ktro*.what )_ou_re cntitled to and
nr ke surc you get it."

Undcrstand the bills you get
lrom lour owner- Ne!cr pat a bi l l
thxt contains only amollnts that
you allggedly o$c wilh no explana-
lion ()1 (he charges. Make sure that
you are gelting what you pu] for,
nd knowoiactly what your pay-

nrcnt ircludes.

S'pac€ is onl]-- 8 p!'rcent of dre cost
ofdojn-s business. but 28 pcrcent to
40 pe&'cnt of thc impacl on enpby-
eeJ prcduclivjty There is a st()lu
corrcladon bel$cen good facilities
andhappyeffployces. Cleaner.
bctter buildings a(- oneofthebest
things you cando lbrcmplo)ee pro-
duclivit'' Whitson sa).s.

,1850 SW Scholls Fery Fd, Sre 203, Pon
ard AB 97225; \503)214-7162 awhtson@

For morc inlotm$tioh. visit:

www.commercialten.nts
leaseinsideLcom

Search Our W6b Site by KeyWords:
green leasei  lease negot ia l ionj  b! iLd-
Ing op€ra$ons; proPeny manage-
menlj uiilities; CAIVI costs

Alan Whitson, BPA: Presidenl,
Rea ty Desgn & l r ' lanasenrenr

Drafing Tips '**,'ued rrom p r)

When construction slops on an
alfeadylelscd properly. (hefe is a
"flilure of coosidcration." ln oth€r
lvords. whal lhc tenaDt and owncr
anticipatcd would happen r/Zr'r
happcn. Lrnd an rrgumenr could
be made that the lcase is a nullity.
And, 01-coursc, a teDant that pirid
security deposhs, rent, and othcf
fces lirr a norv-unusable prt'rperty
will lvont ro set lhe nroney back
liom thc or1ror as thou-eh thc le se
ncver hdppe]lcd.

However, this nright ilr\oh.e
Iitigatiorr, depcndilg largely on
whcther there are terms in lhe
lease that addrcss thc sceuario.
and. il-so, !}hnt rhey arc. Thar is
cxaclly why it is cruoi11for lollr
lease terms to col€r construction
completjon and any olhef related
issucs th:rl could alise \.er}- clexr-
ly. (See ouf Case Slldy: Ownef
('laims No Liability tbr lncom-
plcle Construction. whcre 0n
ownerchimed that an unllnished
projecr did nor lall !L der a penalty
clausc in tbc leasc.)

Put Owner on Hook for
"Consequgntial Damages"
A LenanL that made dccisions in
reliance on ils leasc fora propcrty
rhat is not \,r'orking out lhc way
that cler'one had planned has
nrade a lcvel ol'corDnritmenl rang

ing liom rrothing beyond signing
the lease and lnakins deposits all
thc way to orderiugcustom fllr'-
nirure fbr thc spacc. Bul whether
a lenant mttv recoup any or all
ofthosc costs is open 1o debalc.
depending upon $,herh$ it was
justilied iD doing thosc things.
Whethcr the owncr is rcsponsible
lor conseq uential damagcs lbr
custofi-n1ade items ofdcrcd in reli-
ance on thc lcasedcpends oD what
tbe i lem is;  most o$ners inchrdc
leasc languagc that makes then'r
not fesponsible Ibr conscquenlial

''Have your attorney chcck
lhe lease to see whether there is
a clause that states thrt  con\e-
quential damagcs are perlnitlcd."
sals tsefger. 'Gencrally. comnler
cial leascs 

^r€ 
!€ry specil'ic to thc

projecl and the ncgotiations-" she
points oul. "See what ]rour par-
ticuhr lc.rse says. h probably has
been highly cusloln 'zed to your
alfangemcnt."

'l he most impoltant thing that
lcnants can do lvhen leasi g prop-
cr iy tbat is st i l l  under construc-
tion is to make surcthcirleases
are dfirfted carefull) with the help
of an at torney. lf litigal ion hap-
pens, il's verv hard 1br R tenallt
that lailed to gel a larvycr to claim
thai jt was Daive wben, llt the same
timc, it $?s paying ro opcn up a
srcre. A business owner is pre-

sunrd to hrvc a cer(ain dcgree
olsophist ication, so an argument
th.tt the tenant has been takeD
edvantagc ofby the o$nef prob-
.rbly non't be succcssful.

l-easc 1aw is srate spccific. so
you must undersland what the
applicable laq, i! in yolLr location.
But regafdlcss ol \lhere vour busi-
ness is. iflou arc contemplating
signir4 a comrnercial lersc, have
it rcvic$€d by a real eslalc attor-
ney ierr'? you go foru,ard. falt Lo
your lawycr about negotiating a
provisiou inkr the lease specifving
$hat is going 10 happcn and how
your money wiLl be refunded jl-
the property is oor done within nn
agf eed-!rpon pcriod of t imc.

C, J.yeBorger E3q.:  Ffnc pa, Law Ol i  ces
ofC JayeBerqer, l l0E 59th Si ,  Nevr York,
t\)Y 1AA22: (2121 753 2aAA; bwafficesctb@

Fot morc infomation, visit:

www.commercialten.nE
leaseinsideLcom
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